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Arising out of 010 No. 37/CGST/Ahmd-South/JC/NB/2021-22~: 25.03.2022 passed by
Joint Commissioner, CGST, Ahmedabad South

" r .
3441<:>icbcil cf)T ~ ~~ Name & Address

Appellant

1. Shri Ankit Shah, Director
M/s Devdiya Reality Pvt Ltd
lscon House, Behind Rembrandt Building, C.G. Road,
Opposite Associate Petrol Pump, Navrangpura, Ahmedabad - 380009

2. Shri Sanjay J. Patel, Director
M/s Devdiya Reality Pvt Ltd
lscon House, Behind Rembrandt Building, C.G. Road,
Opposite Associate Petrol Pump, Navrangpura, Ahmedabad - 380009

at{ aafar za 3rgl 3r#gtaria)s srpra aar ? at a za 3mer uR zqnfenf Rf)
sqaT, ·T,# 37f@art at 3fCfrc;r TT gTlerur 3n4a+ wgd q raaT a

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() a€tu la zrca 3r@nfr, 1994 cBl" t1m rn~ ~ ~ 1=ffl=rflT cFi EJR if~ t1m cB1"
~-t!ffi cfi ~~ q-<'1cb cfi. 3TT'fT@ .grlerv 3mdaa 3ref'fa, and rt, f@a ia1au, 7Gld
fcr:rrT, m~~. ~ cfrcr 1TTR, "frflG i:rrf, ~ ~ : 110001 cfil" cBl" ~ ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of 1ndia, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zufe ma at gr a m ura Wat sfa fas4t aaerIlul 3r1 prar # zn
fa4t magrirgr qssrt if l=flc,T ~ ~ ~ i:rrf if, a fa4t uerrt u qver #i a ae fa#
ara i zq fa#ht qosrt ht ma # fanhr s{ ztt

. (ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
her factory or from one warehouse to another during the course of processing of the goods in a
ouse or in storage whether in a factory or in a warehouse.
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and a are fa# z u q?gr i Raffa ma u za mr faff # sqitl rc a
l=fTcYI -crx '3('Ll I c;zrea a Remait ma # as fh#t g, zn g?gr #i Pl lltfa a ~ 1

In. case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTffl=f '3('Llli:;1 c#i" sari ye grafg ist fez mu # nu{ & 3ith sr
\JlT ~ m ~ A'lJ1i cf) glR 3rzgaet, sr4la a 8Rf 'Cffffif c!T ~ 1:fx <TT aa fa
3rfenfrr (i.2) 1998 m 109 &RT~~ ~ if I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance. (No.2) Act, 1998.

a#hu ala zea (rat) Pura8t, 2o01 a fr s a 3iaf Rafe qua in g-o a
at ufji i, hf« 3?gr sf snag hf Re#a 8t m a farer-srrr vi srfta
~ c#i" "c;T-cIT >fRfm cB" rer fr m4ea f@5zn ut aRegr rr gr z.al gar gfts
cB" 3wfa' m 35-~ # AtTlffi'f -qfi- cB" :fIBA cB" ~ cB" ml2:fr--o area a) 4f sft Rt
afeg1

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@ca 37aa a rr uj icvaz v ala qt a sea aa ghat q1 200/-#a
:fIBFl at lg 3it us ic+a a ara unar st "c'IT 1000 / - al 6hr 47rar l ug

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zyca, 4ta sure zrca via a 3r9#ha mrnf@raw ,f 3r4la.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€a arr zrca 3f@,fa, 1944 crfl- m 35-GTf/35-~ cB" 3'.@T@:-

Unde'. Section 35B/ 35E of CEA, 1944 an appeal lies to :-

0cfc'lfa@c1 qRv9c; 2 (1) cfi' "B ~~ cf> 3R'f1c!T al 3rat, ar@at mar #.#tr zc,
a€tu wa zgc ti ala rah#a nnrf@raw (free) at afa2 g)fear, rarara
a 2"141, «g,If] 14a7 ,3a1 ,fray, 8Ira1lasso0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellat_e Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompani!3d against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nomi_nate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) zuf@ sr Greg i as{ qr or#sii a rag s ? at u@ts pc site a fg #ta at Tarr
sq[a irfur srr afeg gr ea zg ft fa frat 4et mrf a aa a fg
zJenRrf 3g) znznf@raw at as r#la znr a€taal at va Gaar fu urar ?
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) uraraa zrcanorf@fua «97o zrenizi)fer a6 3ryqfr-1 cfi 3IBTffi feffR fag rar sa
3rr4a n [Gorr?gr zrenRefR fofu qTf@rat a 3mer i ,la alt vs 4fa 5.6.so h
rarnrau zrca fee Gs sin a1Reg

One copy of application or 0.1:0.. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a it i«if@a rcai at [irur a4 a far#i ah 3it 'lfr tl!"R 0-llcbMc'l ~ "isITTTT % '3'11°
#tar zrca, #vt surd zyc vi araz 3r4lair nznrf@rau (ar,ff@fen) frn:r:r, 1982 ~ Rl%"c'1"
&

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

2411 vlr zrc, h saraa zrca gi ala 3ft4ta nrznf@raw(Rrbz),#
,for8tlma afamiu(Demand) Vi is(Penalty) cflT 10% 1:J_cT ~ cBv'IT
3#faf ? tzraifk, srfraaqa sat o ails ug& !(Section 35 F of the Central
Excise Act, 1944, ·section 83 & Section 86 _ of the Finance Act, 1994)

a0aGaraea sit hara# siafa, znfreagt "a#an at °J=fiTr"(Duty Demanded)
a. (Secti9n)W-s 11D~ctQc'f f.:r~~;
zo furma hr@z 3fez ant uft,
a dz 3fee futau# aza au if.

aeqa oar iRaarftr iuseqf srr al germ }, sr@a' arfu« a kfgq& r& sr Rear rut• •

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, prnvided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) -

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxxxviii) amount determined under Section 11 D;
(lxxxix) amount of erroneous Cenvat Credit taken;
(xc) amount payable under-Rule 6 of the Cenvat Credit Rules.

< on2rauf arfterufraurhrr uri zrearerar zyea ur aus fa1R@a gttii faugye#1o%
y7arrw sit sarihaavsRalf@a @l aazvs#1o% yuarruflsrmast &I

0 :~:i'.,;:~/~~ In view of above, an appeal against this order shall lie before the Tribunal on payment of
i7 es %so of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
,,! ~ j'W) lty alone is in dispute."
, - s$/
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F No.GAPPL/COM/STP/3133,3134/2022

ORDER-IN-APPEAL

Two appeals have been filed by the below mentioned appellants

(hereinafter referred to as Appellant Nos. I and 2, as per details given in

table below) against the Order in Original No. 37/CGST/Ahmd·

South/JC/NB/2021-22 dated 25-03-2022 [hereinafter referred to as

"impugned ordei"] passed by the Joint Commissioner, CGST,

Commissionerate : Ahmedabad South [hereinafter referred to as

"adjudicating authority].

0

GAPPL/COM/STP/3I33/2022
Appeal No.

Shri Sanjay J. Patel, Director GAPPL/COM/STP/3134/2022
M/s. Devdiya Reality Pvt. Ltd.,
Iscon House, Behind Rembrandt
Building, C.G.Road, Opposite
Associate Petrol Pump,
Navrangpura, Ahmedabad 
380009.
Appellant No. 2

Name and address of the appellant
Shri Ankit Shah, Director,
M/s. Devdiya Reality Pvt. Ltd.,
Iscon House, Behind Rembrandt
Building, C.G.Road, Opposite
Associate Petrol Pump,
Navrangpura, Ahmedabad 
380009.
Appellant No. 1

2

S.No.
1

2. Briefly stated, the facts of the case are that the Appellant Nos.I and

2 are Directors of MIs. Devdiya Reality Pvt. Ltd. Ahmedabad (hereinafter

referred to as DRPL), who are engaged in the business of real estate and

undertake selling of plot/units to their customers. The evidences

unearthed in the course of search and seizure proceedings conducted by"

officers of DGIT (Inv), Unit-1 3, Income Tax, Ahmedabad were shared. by

the Central Economic Intelligence Bureau (CEIB) with the Directorate

General of Goods and Service Tax Intelligence (DGGI), Ahmedabad.

Accordingly, inquiry was initiated by the officers of DGGI, Ahmedabad

against DRPL. The investigation revealed that DRPL had evaded service

tax amounting to Rs.1,33,78,570/- by suppressing the value of taxable

· rovided by them. The investigation also revealed that recovery of

aunt of the taxable value in cash and not considering the cash

0
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receipts as well as the value recorded in the books of accounts of DRPL,

not getting the said firm registered under Service Tax, not filing ST-3

returns and evasion of service tax was under the directions of Appellant
Nos.1 and 2.

2.1 Therefore, DRPL were issued Show Cause Notice bearing No.

DGGIIAZU/Gr.A/36-148/2019-20 dated 11.11.2019 proposing to recover the

service tax amounting to Rs.1,33,78,570/- along with interest. Penalty was

also proposed to be imposed on DRPL under Sections 76, 77 and 78 of the

Finance Act, 1994. Appellant Nos.1 and 2 were called upon vide the said

SCN to show cause as to why penalty should not be imposed upon them

under Section 78A of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein, the

demand of service tax was confirmed against DRPL along with interest

and penalty under Sections 77 and 78 of the Finance Act, 1994. Penalty

amounting to Rs.1,00,000/ each, was imposed on Appellants No.1 and 2.

4. Being aggrieved with the impugned order, Appellant Nos. I and 2

have filed the present appeals on 21.10.2022 challenging, on merits, the

imposition of penalty under Section 78A of the Finance Act, 1994.

5. Personal Hearing in the case was held on 22.02.2023. Shri Rashmin

Vaja, Chartered Accountant, appeared on behalf of appellants for the

hearing. He stated that they had mentioned about pre-deposit being made

regarding the penalty imposed on the Directors in the main appeal

memorandum a well as the fact that they were challenging the penalty

imposed against the Directors of the firm in the main appeal
memorandum.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made during the personal hearing

d the material available on records. It is observed from the records that

present appeal was filed. by the appellant on 21.10.2022 against the
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impugned order dated 25.03.2022, which the appellants claimed to have

received on 04.04.2022. It is observed that the Appeals preferred before

the Commissioner (Appeals) are governed by the provisions of Section 85

of the Finance Act, 1994. The relevant part of the said section is

reproduced below :

(3A) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on and
after the Finance Bill, 2012 received the assent of the President, relating to
service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month.''

6.1 In the instant case, the impugned order is dated 25.03.2022 and the

appellants have admittedly received it on 04.04.2022. Therefore, the

, period of two months for filing the appeal before the Commissioner

(Appeals) ended on 04.06.2022. The further period of one month, which the

Commissioner (Appeals) is empowered to allow for filing appeal also ended

on 04.07.2022.

6.2 Ih terms-of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from

the receipt of the order being appealed. Further, the proviso to Section 85

(3A) of the Finance Act, 1994 allows the Commissioner (Appeals) to

condone delay and allow a further period of one month, beyond the two

month allowed for filing of appeal in terms of Section 85 (3A) of the

Finance Act, 1994.

6.3 The appellants were required to file the appeal on or before

04.06.2022 i.e. two months computed from 04.04.2022. Further, the

condonable period of one month, in terms of Section 85 (34) of the Finance

Act, 1994 ended on 04.07.2022. The present appeal filed on 21.10.2022, is,

therefore, clearly barred by limitation. Since the appeals in the instant

case have been filed beyond this further period of one month, this

authority is not empowered to condone delay in filing of appeal beyond the

0

0
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period of one months as per the proviso to' Section 85 (3A) of the Finance
Act, 1994.

0

6.4 My above view finds support from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs.

Commissioner of Central Excise and Service Tax, Ahmedabad - 2014 (12)

TMI 1215- CESTAT, Ahmedabad. In the said case, the Hon'ble Tribunal
had held that:

5. It is celar from the above provisions of Section 85(3A) of the Finance
Act, 1994 that Commissioner (Appeals) is empowered to condone the delay
for a further period of one month. The Hon'ble Supreme Court in the case of
Singh Enterprises (supra) held that Commissioner (Appeals) has no power to
condone the delay beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in the
impugned order. Accordingly, we reject the appeal filed by the appellant."

7. The Appellants have, in the course of the personal hearing,

0

contended that they had mentioned about the pre-deposit made by them in

the main _appeal filed by DRPL and that it was also mentioned in the

appeal memorandum of DRPL that the penalty imposed on the Directors

of the firms was also being challenged. It is observed that appeals filed

before the Commissioner (Appeals) in service tax matters are filed in

terms of Section 85 of the Finance Act, 1994. The text of Section 85 (1) of

the Finance Act, 1994 is reproduced below :

"Any person aggrieved by any decision of order passed by an adjudicating
authority subordinate to the Principal Commissioner of Central Excise or
Commissioner of Central Excise may appeal to the Commissioner of Central
Excise (Appeals)."

7.1 In view of the contention of the appellants, I have perused Appeal

No. GAPPL/COM/STP/2347/2022 filed by DRPL on 03.06.2022. In the said

appeal, against the name and address of the appellant, it is mentioned as

"M/s.Devadiya Reality Private Limited, Iscon House, BH Remtrandt

Building, CG Road, Opp. Associate Petrol Pump, Navrangpura,

Ahmedabad, 380009" Further, at Serial No.6 of the Form ST-4 in respect

of payment of pre-deposit, it has been stated that "Pre-deposit of

,_.NI6000/ (Rs.7,500 each towards personal penalty on 2 directors of the

(%_ "@pan). However, m the appeal fled by DRPL 1 Form ST-4, there 1s no#; it#gf'toe ore names cot Ao-pant Nos1 and 2 ts atetar de a-al
~ .....,, ,_r:,-."'I

• v% '
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filed on 03.06.2022 is only filed by DRPL and not by Appellant Nos.I and

2. Mere mentioning of the payment of pre-deposit, by the Directors, in the

appeal filed by DRPL would not lead to the conclusion that the appeal filed

by DRPL also includes appeal filed Appellant Nos. I and 2 and neither can

the appeal filed by DRPL said to include the appeals by Appellant Nos. I

and 2. Therefore, I am of the considered view that the contention of

Appellant Nos. I and 2 are devoid of merit.

8. In view of the facts discussed herein above and considering the

judgment of the Hon'ble Tribunal, supra, I reject the appeals filed by the

appellants on the grounds of limitation.

The appeals filed by the appellants stands disposed of in above O
terms.

3
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ)
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST

To

Shri Ankit Shah, Director,
MIs. Devdiya Reality Pvt. Ltd.,
Iscon House,
Behind Rembrandt Building,
C.G.Road,
Opposite Associate Petrol Pump,
Navrangpura, Ahmedabad - 380009.

Shri Sanjay J. Patel, Director
M/s. Devdiya Reality Pvt. Ltd.,
Iscon House,
Behind Rembrandt Building,
C.G.Road,
Opposite Associate Petrol Pump,
Navrangpura, Ahmedabad - 380009.

ID?"•Nae,o%

( Akhilesh Kumar )
Commissioner (Appeals)

Da 3.

Appellant No. I

Appellant No.2

O
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The Joint Commissioner,
CGST,
Commissionerate ' Ahmedabad South.

Respondent

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad

South. (for uploading the OIA)
A.Guard File.
5. P.A. File. «ea

c£1a
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